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To: 

No. ___ 
dated ___ March 2016

Regarding Feed-In Tariff for Solar Energy
Dear Sirs and Madams, 

On behalf of the Executive Board of the American Chamber of Commerce (the "Chamber") and the members of the Chamber, we would like to express our deepest respect and address you regarding the following issue.

By this letter the members of the Chamber express their concern with respect to the situation with the reduction of the state guaranteed rate of feed-in tariff for certain producers of solar electricity in Ukraine and suggest to consider amendments to the legislation and removal of the respective provisions from the proposed changes to regulation of feed-in tariff.  

Such reduction of the guaranteed feed-in tariff demonstrates inconsistencies of the Ukrainian authorities which, on the one hand, are trying to encourage foreign investment in the energy sector and, on the other, adopt a clearly discriminatory approach to specifically selected foreign investors in the solar energy production in Ukraine. Moreover, this approach to the reduction of green tariff for solar producers falls foul of the good intentions of the Ukrainian authorities to adopt a new Law on Energy Market, which implements the core principles and regulations of the European Energy Community. 

The feed-in tariff for renewable electricity was originally introduced in 2009 by means of adopting amendments to Law of Ukraine No. 575/97-ВР dated 16 October 1997 "On Electricity" (the "Electricity Law") pursuant to the National Program for Development the Renewable Energy in Ukraine. Remarkably, 415 members of Verkhovna Rada voted for the respective amendments, which set a unique case for Ukrainian Parliament because all political parties supported the adoption of this legislation. It was an excellent signal for investors to invest in the field of renewable energy in Ukraine.  

To stimulate investment into RES, the Electricity Law introduced a system of guarantees aiming at ensuring the proper operation of the feed-in tariff, achieving and securing the purpose of investment into RES. In particular, Article 17-1 of the Electricity Law, among other guarantees, provides that the state guarantees the application of RES electricity production stimulation mechanism provided by the Electricity Law as of the date of commissioning of the electricity facilities.

The above described state guarantee together with the other guarantees provided to RES electricity producers made investment to Ukrainian RES production facilities attractive and resulted in many successful investment projects into new and existing RES production facilities in Ukraine. All investments into RES facilities in Ukraine were done in reliance on the state guarantees that the RES producer would benefit from the feed-in tariff established by the Electricity Law as of the date of commissioning of the relevant facilities and would be eligible for such tariff until 2030 without any changes.

However, on 4 June 2015 Verkhovna Rada of Ukraine approved Law of Ukraine No 514-VIII "On Amendment of Certain Laws of Ukraine to Ensure Competitive Terms of Electricity Production from Alternative Energy Sources" (the "Amendment Law") providing for a decreased fixed rate of feed-in tariff until 1 January 2017 for solar energy producers having a generating capacity exceeding 10 MW and commissioned before 1 July 2015. 

Also, in November 2015 several members of Verkhovna Rada submitted for Rada's review and consideration their Draft Law No. 3447 dated 10 November 2015 "On Amendment to Certain Laws of Ukraine to Improve Mechanism of Stimulation of Electricity Production from Alternative Energy Sources" (the "Draft Law").  The Draft Law provides, inter alia, for the extension until 2030 of the decreased rate of feed-in tariff for solar energy producers having a generating capacity exceeding 10 MW and commissioned before 1 July 2015 as introduced by the Amendment Law.

The above described developments may have a negative impact on Ukraine.

First of all, the adopted and proposed amendments are of a discriminatory nature because only solar energy producers with generating capacity above 10 MW were deprived of their right to apply the feed-in tariff (initially introduced at the same level for all solar energy producers in Ukraine) guaranteed as of the date of the commissioning of the electricity production facilities, while the other RES producers (even other than solar generating power plants) were not effected by these discriminatory measures. Therefore, solar energy producers would have the right to enforce application of the feed-in tariff established as of the date of commissioning of the electricity objects guaranteed by Article 17-1 of the Electricity Law through the courts and claim compensation of  damages. 

Second, the provisions of the adopted Amendment Law and the Draft Law envisaging mandatory application of the lower rate of feed-in tariff for solar energy producers violate the state guarantee of unchanged feed-in tariff for RES producers provided by Article 17-1 of the Electricity Law and constitute  violation of the foreign investor's rights. State guarantees and obligations before foreign investors set by the national legislation and international treaties (bilateral investment treaties, Energy Charter Treaty) cannot be canceled or narrowed with respect to an investment made during the period of validity of such guarantee or obligation. By reducing the fixed rate of the feed-in tariff, Ukraine breaches its guarantees and obligations provided to foreign investors.

  Third, the adopted amendments and the proposed changes concerning reduction of the feed-in tariff may adversely affect the investment climate of Ukraine. Foreign investors might not consider Ukraine as a desirable and reliable destination for their investments, if the state cannot guarantee the rights and meet the legitimate expectations of the foreign investors. Consequently, Ukrainian economy that experiences hardship and lack of foreign investment may be further exposed to recession. The Ukrainian energy sector, which expects further deep restructuring and substantial investments will be particularly adversely affected by such developments.

We also draw your attention to the fact that the above described changes in respect of feed-in tariff are not consistent with the efforts of the President and the Government aiming at implementation of the core principles and regulations of the EU energy sector legislation, which Ukraine is required to approximate according to its obligations under the Association Agreement between the EU and Ukraine. In the beginning of March 2016 the Government of Ukraine approved and submitted to the Parliament the draft law on energy market, which will implement to the Ukrainian legislation the regulations of the European Energy Community.

Therefore, the members of the Chamber request to consider their position and: (i) to amend the Electricity Law and remove the provisions providing for a decreased fixed rate of feed-in tariff until 1 January 2017 as introduced by the Amendment Law, and (ii) to remove the provisions providing for the extension until 2030 of the decreased rate of feed-in tariff for solar energy producers when considering the Draft Law No. 3447 dated 10 November 2015 "On Amendment to Certain Laws of Ukraine to Improve Mechanism of Stimulation of Electricity Production from Alternative Energy Sources".

Please accept the assurances of our deep respect and best wishes for success. We appreciate the level of our cooperation with you and look forward to continuing successful collaboration. 
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